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I. 
ARGUMENT IN REPLY 
Failure to Timely File Appeal 
The thrust of the Department of Labor's reply brief is that the fourteen day appellate time 
window is set in stone, period end of story. IC-13-1768 clearly states: 
"A notice shall be deemed served if delivered to the person being served, if 
mailed to his last known address or if electronically transmitted to him at his 
request and with the department's approval. Service by mail shall be deemed 
complete on the date of mailing. 
However the Legislature began with the words "if delivered to the person being 
served". The clear intent of the Legislature was to assure prompt and speedy notice to 
the person being served. In a perfect world mail within a state should take 2-3 days at 
most. But such was not the case here, where an intra-state mailing did not get to 
appellant's address during the eight (8) days from the time it was mailed and the time he 
put in his forwarding order in to the Post Office, which then delayed delivery even 
further. Appellant actually received the Eligibility Determination twelve (12) days after 
mailing, giving him a scant two (2) days within which to decide to file a protest and then 
to file a protest. 
Respondent's make a point of stating that anything received from Appellant 
within the two days he had remaining would have served to be a protest. Appellant did 
not understand such. Traversing the unemployment appeal process, yet alone knowing 
what would be an acceptable appeal/protest may seem simple to one used to working 
within the system, but not so for the layperson attempting to navigate through the system 
on his own. It was reasonable for Appellant to delay to seek the council of someone 
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older and wiser to assist him. The Eligibility Determination is not the simple document 
Respondent would make out. The Eligibility Determination is three (3) pages of single 
spaced type. The Eligibility Determination is referred to in the Decision of Appeals 
Examiner as Exhibit 19. R. p. 22. Attached hereto as Exhibit "A" is a true and correct 
copy of Exhibit 19 of the Decision of Appeals Examiner. Appellant is concurrently filing 
a Motion to Augment to the record to include the Eligibility Determination, which 
Respondent quotes from in its Brief. 
Further, accepting Appellant's protest would not have violated any policy or 
regulation. Actual receipt of a timely protest within the 14 day period is not a 
requirement. In Moore v. Melaleuca, Inc., 137 Idaho 23, 28, 43 P.3d 782, 787 (2002) the 
actual receipt of the protest was not until after the 14 day period. In Melaluca, supra, the 
issues was whether the protest was postmarked within the 14 day period, rather than 
received within the 14 day period. Thus actual receipt within the 14 day period is not the 
requirement. 
Respondent's note that Appellant made personal decisions rather than 
immediately responding to the Eligibility Determination he received. However the 
record is clear that Appellant, 23 years of age at the time all of this occurred in 2013, was 
working diligently late hours, often past midnight and had to move unexpectedly. See Tr. 
P. 9 L. 21 -Tr. p 12 L. 10, which details Appellant's work schedule on August 24t\ 2013 
when he actually received the determination Eligibility Determination. Appellant first 
received the determination Eligibility Determination in the middle of his work day, 4:00 
p.m., on his thirty (30) minute lunch break, two- thirds of which was taken up with his 
commute time to the Coeur d'Alene Resort from home and was only able to glance at it 
- 5 -
and return to work. See Tr. P. 10- L. 4 top. 11 L. 22. Given the length and complexity 
of the Eligibility Determination, Appellant did not have sufficient time to read and 
understand all that was required of him. 
Appellant testified that while moving on Monday August 26, 2013, he located the 
letter from the Board in the late afternoon as he was moving and reviewed it briefly then 
continued to move. It wasn't until August 27, 2013 after 10:00 p.m. that Mitchel 
reviewed the letter from the board in more detail. See Tr. P. 13 L. 14-20 and Tr. P. 14 L. 
8-15. 
The Examiner accepted Appellant's testimony that the Eligibility Determination 
was not received by him until August 24t\ 2013 and that the Post Office caused the 
delay. See Tr. P. 20, L. 5-8. The Post Office's failed to deliver the Eligibility 
Detennination prior to the 24th of August, 2013. The Eligibility Determination should 
have been delivered to Appellant prior to his putting in his change of address. The 
Department states the Eligibility Determination was mailed to Appellant on August 13, 
2013. Appellant put in his change of address with the Post Office on August 21, 2013. 
Tr. P 9 1.5. Timely delivery by the Post Office would have delivered the Eligibility 
Determination to Appellant before he put in his change of address. The Post Office 
should have delivered the Eligibility Determination to Appellant in the seven (7) days 
before Appellant put in his change of address with the Post Office. 
Further, this was not just a denial of benefits. The Department had alleged that he 
had made false statements or misrepresentations and would require sanctions as a result. 
Appellant took this very seriously and needed to consult with someone with more 
knowledge and experience. At the time this was all transpiring in 2013, Appellant was 
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only 23. As this Court stated in Brown v. Brown, 157 Idaho 522, 337 P.3d 681, 684 (Ct. 
App. 2014) 
In that case, we explained that the Idaho Supreme Court's ruling in 
Tanner was based on the conclusion "that the appellant had sufficient 
notice to file his appeal before the original period expired and therefore 
it was not necessary to toll the period, even though the clerk did not 
give notice." Berrett, 105 Idaho at 360,670 P.2d at 65 
As stated in Brown, supra, "The issue of whether a district court erred by 
dismissing an appeal as untimely (and thus for lack of subject matter jurisdiction) is a 
question of law, over which we exercise free review. See Chapple v. Madison Cnty. 
Officials, 132 Idaho 76, 78, 967 P.2d 278, 280 (1998)". 
Thus, the question at hand is whether the Eligibility Determination of appeal 
rights set forth in the body of the Eligibility Determination to appellant was sufficient. It 
was not. Significant is that the majority of the delay was caused by the Post Offices 
failure to deliver the Eligibility Determination within the seven (7) days before Appellant 
put in his change of address. 
Leeway may be given to even a hard and fast time deadline, when circumstances 
warrant. See Brown v. Brown, Idaho Supreme Court Docket No. 41483, Filed October 
31, 2014. Respondent dismisses the Brown case, where a late appeal was allowed when 
the Appellee was not given sufficient notice, stating that the appeal in a civil family law 
matter is much more complicated than the appeals process at hand. However such is not 
the case. The level of difficulty of any given task must be evaluated in light of the skill 
level of the person undertaking the task. Here, Appellant testified, Tr. P. 14 L. 16-23, 
that one of the reasons he waited was to speak to his mother's boyfriend for assistance in 
determining what he needed to do next. And, he only waited four (4) days. The main 
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delay in the filing of the Protest was the unexplained postal delay in not timely delivering 
the Eligibility Determination to Appellant prior to August 21, 2013. 
Also important is that this was not a simple denial of a claim. The Department 
made serious allegations of misrepresentation against Appellant, who again, was only 23 
at the time this was all occurring. Further, problematic in all this is the time for filing an 
appeal-only 14 days which included the day of mailing. Respondent argues that the 
process is much different than that of a civil matter and Appellant agrees-it is much more 
difficult in that the board determinations are complex in how they are written and there is 
considerably less time to respond. 
Respondent portrays the Notice as a simple document, simple to understand 
VI. 
CONCLUSION 
Based on the urnque factual situation and the belated receipt of the Eligibility 
Determination by Appellant, his protest should have been accepted by the Department. The 
purpose and intent of the 14 day requirement is to assure a speedy resolution and not create 
undue delay. Appellant responded within five (5) days of his actual receipt of the Eligibility 
Determination from the Department. This should be considered timely and his protest accepted. 
The Equitable maxim that equity looks to intent rather than form should be applied. 
AED, Inc. v. KDC Investments, LLC, 155 Idaho 159,166,307 P.3d 176, 183 (2013) states: 
Equitable remedies are available when "there is no adequate remedy at law," 
and if "sufficient grounds to invoke equity, such as mutual mistake, fraud, or 
impossibility, are present." Id. (quoting Holscher v. James, 124 Idaho 443, 
447, 860 P.2d 646, 650 (1993)). 
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It is long established law that there is no longer a distinction between an action based on 
law or equity. Anderson v. Cummings, 81 Idaho 327, 333, 340 P.2d 1111, 1114 (1959) "Under 
the law of this state the distinctions between actions at law and suits in equity, and the forms of 
such actions and suits, are prohibited ..... " . It is clear that equity is looked to when the facts 
warrant it. 
In the case at hand, Appellant believes that sufficient ground exist to invoke equitable 
remedies. The glaring factor is that the Eligibility Determination to Appellant was not received 
by him in the eight days after it was mailed and prior to his putting in his change of address. In 
discussing interpretation of statutes the Court in Idaho Bank & Trust Co. v. Cargill, Inc., 105 
Idaho 83, 87,665 P.2d 1093, 1097 (Ct. App. 1983) stated: "This is in keeping with the policy of 
the code that form should not prevail over substance and that, whenever possible, effect should 
be given to the parties' intent ... For example, former§ 28-9-102 .... ". While this case is dealing 
with the interpretation of a contract, the analogy to the facts at hand are that the 14 day appeal 
period is in a sense, a unilateral contract being interpreted against Appellant. 
The intent of the 14 day protest period would still be served in this matter by allowing 
Appellant's protest to be considered timely under the circumstances, the severity of the issues at 
stake and Appellant's youth. Appellant did not tarry or unreasonably delay in the filing of his 
protest. Appellant's protests was received by the Department as soon as it would have been, had 
appellant simply put his protest in the mail on February 2i\ 2013 (sooner if the postal delivery 
to the Department was as slow as it was in its delivery to Appellant). To deny his protest 
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because it was faxed on February 29t\ 2013, rather than mailed on February 2i\ 2013 is to look 
to form rather than intent. 
Respectfully submitted this day of March, 2015. 
MADSEN LAW OFFICES, PC 
Attorneys for Mitchell Kennedy 
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CERTIFICATE OF DELIVERY 
The undersigned hereby certifies that on this/'. ';Jilct'ey of March, 2015, two bound, true 
and correct copies of the foregoing APPELLANT'S OPENING BRIEF were delivered to the 
parties shown below by regular mail, addressed as follows: 
TRACY K. ROLFSEN 
Idaho Department of Labor 
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Boise, ID 83735 
Attorneys.for Department of Labor 
HAGADONE HOSPITALITY COMPANY 
P.O. Box 7200 
Coeur d'Alene, ID 83816-1937 
Employer 
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Idaho Department of Labor 
600 N. Thornton St 
Auth By620 
Issue ID# 5 Res, Code 120 Status D 
t::ffecfive Date 08/11/2013 End Date 08/09/2014 
Issue ID# 6 Res. Code 129 Status D 
Effective Date 08/11/2013 End Date 999999 
Post Falls ID 83854-7495 
Phone: (208) 332-8942® 
Fax: (208) 773-57731{/j 
ELIGIBILITY DETERMINATION 
UNEMPLOYMENT INSURANCE CLAIM 
SSN: 
CLAIMANT: 
MITCHELL W KENNEDY 
618 N PARK DR 




PO BOX 7200 
COEUR DALENE ID 83816-1937 
The evidence in the record establishes that the claimant willfully made a false statement or failed to report 
a material fact on this claim. The claimant is not eligible for benefits effective 8/11/2013 through 8/9/2014. 
It has also been determined that the claimant provided false information, or benefits were paid, waiting 1 
week or offset credit was granted for the week(s) between 12/04/2011 through 01/07/2012, 01/15/2012 
through 03/10/2012, 03/18/2012 through 12/15/2012, 01/06/2013 through 01/12/2013, 01/27/2013 
through 02/09/2013, 03/03/2013 through 03/09/2013, and 04/07/2013 through 06/01/2013 as a result of a 
willful false statement or failure to report a material fact on this claim. Benefits or waiting week credit 
received for these weeks are also denied.The claimant will also remain ineligible until the resulting 
overpayment, civil penalties and interest from this determination have been paid. 
SUMMARY OF FACTS 
• The Department instructs claimant's to report all work and earnings during the week in which they 
are earned, and to call the Department to correct their weekly reports once they are paid by their 
employer if they estimated their earnings when they claimed a week of unemployment. 
• The Department warns claimants, providing false information or withholding information on their 
claims may result in a denial of benefits. 
• The claimant substantially underreported his earnings during weeks he claimed in 2011, 2012 and 
2013. 
• The claimant indicates he was guesstimating his earnings on his reports each week. The claimant 
indicates he made no attempts to compare, verify or correct his weekly reports when he was paid 
on a bi-weekly basis from the employer. As a result the claimant obtained thousands of dollars of 
unemployment to which he was not entitled. 
• The claimant indicates in January 2013 he received his W-2·from his employer and realized 
he earned substantially more than he had reported to the Department when he claimed weeks. So, 
he states, in January 2013 he called the Department to correct his weekly reports for the weeks he 
claimed in all of 2012. 
• The claimant indicates he made no attempts to compare, verify and correct his weekly claims to the 
Department after January 2013, he just continued to estimate his earnings when he claimed. 
The claimant had a responsibility to provide accurate claim information. The evidence in the file does not 
establish that providing correct information was beyond the claimant's control. It is concluded the claimant 
did not provide accurate claim information In an attempt to obtain benefits to which he was not entitled. 
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Section 72-1366 (12) A claimant shall not be entitled to benefits for a period of fifty-two (52) weeks if it is 
determined that he has willfully made a false statement or willfully failed to report a material fact in order 
to obtain benefits. The period of disqualification shall commence the week the determination is issued. 
The claimant shall also be ineligible for waiting week credit and shall repay any sums received for any 
week for which the claimant received waiting week credit or benefits as a result of having willfully made a 
false statement or willfully failed to report a material fact. The claimant shall also be ineligible for waiting 
week credit or benefits for any week in which he owes the department an overpayment, civil penalty, or 
interest resulting from a determination that he willfully made a false statement or willfully failed to report a 
material fact. 
Section 72-1369(2) Civil penalties. The director shall assess the following monetary penalties for each 
determination in which the claimant is found to have made a false statement, misrepresentation, or failed 
to report a material fact to the department: a) Twenty-five percent (25%) of any resulting overpayment for 
the first determination; b) Fifty percent (50%) of any resulting overpayment for the second determination; 
and c) One hundred percent (100%) of any resulting overpayment for the third and any subsequent 
determination. 
8/13/2013 
Date Of Mailing 
PROTEST RIGHTS 
8/27/2013 
Last Day To Protest 
If you disagree with this determination, you have FOURTEEN (14) DAYS from the date of mailing to 
file a protest. A protest must be in writing and signed by an interested party. The protest can 
be submitted by faxing to (208) 334-6440{@ or mailed to the Idaho Department of Labor Attention Appeals 
Bureau, 317 WMain St. Boise, ID 83735-0720. If the protest is mailed, it must be postmarked no later 
than the last day to protest. If the protest is faxed, it must be received by the Appeals Bureau by 5:00 pm 
(as of the time zone of the office receiving the appeal) no later than the last day to protest. Email protests 
will not be accepted. If no protest is filed, this determination will become final and cannot be 
changed. If you have any questions about this determination or filing a protest, please contact the 
Department at the number listed above. 
TO CLAIMANT: If you have been allowed benefits and this determination is later reversed, benefits paid 
are subject to repayment. If this occurs in your claim, a Determination of Overpayment will soon be mailed 
to you. If this determination is protested, you should continue to report on your claim as long as 
you are unemployed. 
TO EMPLOYER: This will be your only opportunity to protest this issue. You may not protest 
these findings after the decision becomes final. A future chargeabllity notice based on this issue 
will not provide new protest rights. 
DERECHOS DE PROTESTA 
Si usted no esta de acuerdo con esta determinaci6n, tiene CATORCE (14) dias desde la fecha de 
envlo por correo de esta determinacl6n, para archlvar una protesta. La protesta debe ser por 
escrito y firmada por la parte lnteresada. La protesta puede ser entregada por fax al (208)-334-644a:f'/ 
o por correo regular al Departamento de Trabajo de Idaho, Atenci6n: Appeals Bureau (Oficina de 
Apelaciones), 317 W Main St. Boise, ID 83735-0720. Si la protesta es enviada por correo, debe haber/?; 
EXHIBIT#_;..,,...:-/ __ 
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sido sellada con el sello postal no mas tarde que el ultimo dla en que se permite protestar. Si la protesta 
eb enviada por fax, debe ser reci( 1 por la oficina de apelaciones no ma~ de de las 5:00 PM {de 
acuerdo con la zona de tiempo de ,a oficina que recibe la protesta.) Nose C,veptan protestas por correo 
electr6nico. Si no se archiva una protesta, esta determinaci6n se afirma o se vuelve final y no puede 
cambiarse. Si tiene preguntas acerca de esta determinaci6n o acerca de archivar protestas, por favor 
comuniquese con cualquier oficina del Departamento de Trabajo de Idaho. 
AL RECLAMANTE: Si se le ha permitido recibir beneficios y esta determinaci6n es revertida mas tarde, 
los beneficios estan sujetos a rembolso. Si esto ocurre con su reclamo, muy pronto se le enviara una 
Oeterminaci6n de Sobrepago. Si protesta esta determinaci6n, debe continuar a reportar en su reclamo 
durante el tiempo en que este desempleado. · 
AL EMPLEADOR: Esta sera su (mica oportunidad de protestar este asunto. Usted no puede protestar 
estas decisiones despues de que se han afirmado o vueito final. Un aviso de cobrabilidad basado en este 
asunto no le provee nuevos derechos de protesta. 
REEMPLOYMENT SERVICES 
Idaho Department of Labor can help you find your next job. Ask your nearest Idaho Department of Labor 
Office for assistance in identifying work opportunities in the area. You can check out the latest jobs or 
register for work on the Internet at labor.idaho.gov. 
SERVICIOS PARA REGRESAR A TRABAJAR 
Idaho Departamento de Trabajo le puede ayudar a encontrar su pr6ximo trabajo. Pida asistencia en su 
oficina de Idaho Departamento de Trabajo mas cercana para localizar oportunidades de trabajo en el 
area. Usted puede revisar los trabajos mas recientes o registrarse para trabajar en el Internet en 
labor.idaho.gov. 
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